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INSURANCE

Oral Agreement to Add General 
Contractor as Additional Insured 
Insufficient to Provide Coverage 
Prior to Issuance of Certificate

An employee of a concrete sub-
contractor was injured. The sub-
contractor was insured under a 
CGL policy issued by National 
Union. The subcontractor had 
orally agreed to name the general 
contractor as an additional insured 
on its policy, but a certificate of 
insurance was not issued by Na-
tional until two months after the 
accident. The general contractor’s 
CGL carrier and excess carrier 
settled with the injured worker for 
$2.5 million and then sued the sub-
contractor alleging their insured 
was an additional insured under the 
subcontractor’s policy because of 
the earlier oral agreement. The trial 
court granted summary judgment 
holding it had no duty to defend 
because the contractor was not an 
additional insured at the time of 
the accident.

The First District affirmed. The 
oral agreement to add the general 
contractor as an additional insured 
was insufficient to provide cover-
age prior to issuance of the certifi-
cate. The court noted that to allow 
an insured to reduce an oral agree-
ment into writing after the loss has 
occurred could lead to collusion 

by the interested parties to create 
coverage by manufacturing an oral 
promise after the injury occurred. 
Cincinnati Ins. Co. v. Gateway 
Const. Co., 372 Ill. App. 3d 148, 
865 N.E.2d 395, 310 Ill. Dec. 71 
(1st Dist. 2007)

Subcontractor’s Agreement to 
Indemnify General Contractor 
Was Not an Insured Contract 
Under CGL Policy

A subcontractor’s workers’ com-
pensation carrier filed a declaratory 
judgment action seeking to obtain 
a declaration that its insured’s CGL 
carrier had a duty to defend and 
indemnify it in connection with 
a contribution claim filed by the 
general contractor in a suit arising 
out of an injury to the insured’s 
employee. A masonry subcontrac-
tor’s agreement with the general 
contractor provided that it waived 
any contribution rights and would 
defend and indemnify the owner 
and contractor against any claims 
related to performance of the work. 
The subcontractor’s CGL policy 
excluded coverage for injuries to 
its employees but would pay for 
“liability assumed by insured under 
an insured contract.” The workers’ 
compensation carrier defended the 
third-party action and then filed 
the present declaratory judgment 
action contending the subcontract 
language was a liability assumed 
by its insured under a contract. The 

trial court’s determination in favor 
of the CGL carrier was affirmed by 
the Second District. 

The Illinois Supreme Court af-
firmed. The contract between the 
general contractor and subcontrac-
tor was intended to be a waiver 
of the subcontractor’s affirmative 
defense in a potential contribution 
action rather than an assumption 
of the general contractor’s liabil-
ity. Therefore the contract was not 
one that would be covered by the 
CGL policy and the CGL carrier 
did not have a duty to defend and 
indemnify. Virginia Sur. Co., Inc. v. 
Northern Ins. Co. of New York, 224 
Ill. 2d 550, 866 N.E.2d 149, 310 
Ill. Dec. 338 (2007)

Cook County and Its Building 
Manager Not Additional 
Insureds Under CGL Policy 
Issued to Security Services 
Subcontractor

Following a fire in a building 
owned by Cook County and man-
aged by 69 West, the insurer for 
a security services subcontractor 
filed a declaratory judgment action 
that it had no duty to defend or in-
demnify the county or its manage-
ment company in various lawsuits. 
Prior to the fire, one company 
contracted with the county and its 
building manager to provide secu-
rity guard services and agreed to 
name them as additional insureds 
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in certain insurance policies. It 
then subcontracted the security 
guard service to the plaintiff’s in-
sured, but the subcontract made no 
specific reference to insurance re-
quirements. Facing cross motions 
for summary judgment, the trial 
court ruled in favor of the county 
and its management company. 

The First District reversed. It re-
jected the argument that both origi-
nal contract and the subcontract 
should be read as one document. It 
noted there was nothing within the 
subcontract regarding an obligation 
for the subcontractor to provide ad-
ditional insurance coverage for the 
county and its management com-
pany. Clarendon America Ins. Co. 
v. 69 West Washington Manage-
ment LLC, 334 Ill. App. 3d 580, 
870 N.E.2d 978, 312 Ill. Dec. 534 
(1st Dist. 2007)

Damage to Basement Walls 
Caused by Inappropriate 
Backfill and Use of Earthmoving 
Equipment Covered by CGL 
Policy

A CGL carrier sought a declara-
tory judgment that a suit against its 
insured contractor for damage to a 
customer’s basement wall was not 
covered by the policy. It claimed 
the damage was not the result of 
an accident and therefore cover-
age did not exist. The underlying 
complaint alleged the insured used 
inappropriate backfill around the 
basement walls and then negli-
gently operated heavy earthmoving 
equipment immediately adjacent 
to the walls, causing damage. The 
trial court entered summary judg-
ment for the carrier.

The Fourth District reversed. The 
result of an insured’s act was an 
“accident” within the meaning of 
a CGL policy, if the person did not 
intend or expect the result. The 
sudden movement of the basement 
walls as a result of inappropri-
ate backfill, and negligent use of 
earthmoving equipment was an 
“accident” as there was no allega-
tion that the insured intended or 
expected the damage. Country 
Mut. Ins. Co. v. Carr, 372 Ill. App. 
3d 335, 867 N.E.2d 1157, 311 Ill. 
Dec. 171 (4th Dist. 2007)

Even Though He Did Not Have 
Legal Title, Insured Owned 
ATV Which Precluded Coverage 
Under Homeowner’s Policy

Two ladies were injured while 
riding on an ATV driven by an in-
sured under a homeowner’s policy 
issued by Auto-Owners. The policy 
provided that it would only pay 
damages resulting from the use of 
a recreational vehicle “which is 
not owned by any insured.” After 
the accident, it was discovered that 
the ATV had been stolen prior to 
its sale to the insured and he never 
had title. The trial court granted 
Auto-Owners summary judgment 
in this declaratory judgment action. 

The Fourth District affirmed. The 
insured chose not to list the ATV 
on the policy and therefore Auto-
Owners did not receive the benefit 
of a premium payment. At the time 
of the accident, the insured con-
sidered himself the owner of the 
ATV and used it on his brother’s 
farm on a regular basis. He had all 
the incidents of ownership except 
a documented title. Auto-Owners 
Ins. Co. v. Stubban, 371 Ill. App. 

3d 513, 867 N.E.2d 1046, 311 Ill. 
Dec. 60 (4th Dist. 2007)

Sole Shareholder of Corporation 
Not an “Insured” Under Policy 
Issued to Corporation

Plaintiff filed a declaratory judg-
ment action seeking a determina-
tion of his right to underinsured 
motorist benefits from the defen-
dant. Plaintiff was the sole of-
ficer, director and shareholder of 
a corporation which purchased 
an auto insurance policy from the 
defendant. The defendant denied 
coverage asserting plaintiff was not 
an “insured” under the UIM provi-
sion. The trial court ruled in favor 
of the carrier.

The Second District affirmed. The 
policy clearly and unambiguously 
defined the named insured as the 
corporation, separate and distinct 
from the plaintiff. The court also 
noted that at the time plaintiff was 
injured, he was a pedestrian and 
therefore not involved in the occu-
pancy of a covered vehicle. Stark v. 
Illinois Emcasco Ins. Co., 373 Ill. 
App. 3d 804, 869 N.E.2d 957, 311 
Ill. Dec. 944 (1st Dist. 2007)

Lifetime Benefits Denied Where 
Disability Occurred More Than 
90 Days After Accidental Injury

Plaintiff was injured loading 50-
pound tires onto a truck at work. 
Although it was painful, he con-
tinued working for four months at 
which time surgery revealed a rup-
ture of the scapholunate ligament. 
An infection developed prohibiting 
him from returning to work and 
the plaintiff sought benefits un-
der a disability policy. The policy 
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provided lifetime benefits if the 
disability resulted from an accident 
but only five years if the disability 
resulted from sickness. The policy 
provided that disability beginning 
more than 90 days after an injury 
would be deemed to be sickness. 
When the carrier said it would only 
pay five years of benefits, plaintiff 
filed suit. The trial court entered 
summary judgment in favor of 
plaintiff and against the carrier, but 
the decision was reversed by the 
Second District.

The Supreme Court held the policy 
provision was unambiguous and 
the plaintiff was entitled to only 
five years of disability benefits. It 
rejected plaintiff’s claim that the 
infection was the result of a new 
injury caused by the surgery, rather 
than the original incident involv-
ing the tires. It determined the 
infection was not a risk assumed 
by the insurance company under 
the terms of the policy. Rich v. 
Principal Life Ins. Co., 2007 WL 
2729326, No. 103754 (September 
20, 2007)

CLAIMS HANDLING

Adjuster Had Duty to Instruct 
Insured to Preserve Evidence

Plaintiff’s decedent was killed 
when a tire came loose from a 
landscaping truck and struck dece-
dent’s car causing it to collide with 
a tractor trailer. Three weeks earli-
er, the defendant had inspected and 
serviced the tire. After examination 
by a reconstruction expert, an ad-
juster for the defendant’s insurance 
carrier was instructed by the expert 
to mark and save the evidence. 
The adjuster subsequently gave 

the insured permission to have the 
truck repaired and the wheel was 
apparently discarded during those 
repairs. Plaintiff then filed suit 
against the original tire repair com-
pany who filed a third-party action 
against the landscaper’s insurance 
carrier alleging negligent spolia-
tion of evidence. Plaintiff and de-
fendant reached a $1.45 million 
dollar settlement and the case went 
to trial on the third-party action 
resulting in a verdict against the 
insurer for $475,000. 

The Fifth District affirmed. A party 
owes the duty to preserve evidence 
if a reasonable person in that par-
ty’s position would have foreseen 
the evidence would be material to 
a potential lawsuit. The carrier vol-
untarily assumed the duty to exer-
cise reasonable care to preserve the 
evidence. The fact that its expert 
had taken photographs was not suf-
ficient to defeat the claim. The de-
fendant’s expert should have been 
permitted to look at scratches on 
the outer wheel with a microscope 
and eliminate the possibility that 
lighting in the photographs could 
make them look fresh when in fact 
they had been corroded. Jones v. 
O’Brien Tire & Battery Service 
Center, Inc., 374 Ill. App. 3d 918, 
871 N.E.2d 98, 312 Ill. Dec. 698 
(5th Dist. 2007)

SETTLEMENTS AND 
RELEASES

Healthcare Lien Limited to 40% 
of Med Pay Proceeds

Two passengers were injured in a 
one vehicle accident. The driver’s 
insurance carrier paid them $5,000 
each pursuant to its medical pay-

ments coverage. A hospital had 
perfected a lien and sought to 
recover the entire amount paid 
because their medical charges ex-
ceeded $5,000 for each passenger. 
The trial court entered summary 
judgment for the hospital.

The Fourth District held the hos-
pital was entitled to recover only 
40% of each $5,000 payment. The 
Healthcare Services Lien Act pro-
vides that the total amount of the 
liens “shall not exceed 40% of the 
verdict, judgment, award, settle-
ment, or compromise” secured on 
behalf of the injured person. There-
fore the hospital could recover 
only $2,000 from each passenger. 
Progressive Universal Ins. Co. of 
Illinois v. Taylor, 375 Ill. App. 3d 
495, 874 N.E.2d 910, 314 Ill. Dec. 
545 (4th Dist. 2007)

VENUE AND 
JURISDICTION

Maintaining Website and 
Sending Brochures to Potential 
Customers in Illinois Not 
Sufficient to Subject Missouri 
Corporation to Jurisdiction

Plaintiff sought damages for per-
sonal injuries and monetary losses 
arising out of the defendant’s al-
leged negligence in providing 
athletic training services to him in 
Missouri. The defendant moved 
to dismiss the complaint for a lack 
of personal jurisdiction in Illinois. 
The defendant was a Missouri 
corporation with its principal place 
of business in Missouri, had no 
facilities in Illinois and transacted 
no business in Illinois. Plaintiff 
attempted to defeat the motion by 
asserting that the defendant main-
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tained an interactive website acces-
sible to Illinois residents and ad-
vertised in Illinois. The trial court 
denied the motion and the case 
went to trial resulting in a verdict 
for $458,470.03. Shortly thereafter, 
the court vacated the judgment 
declaring it lacked personal juris-
diction over the defendant and the 
action was dismissed. 

The Fifth District affirmed. To sub-
ject a foreign corporation to juris-
diction in Illinois, it must conduct 
business in Illinois of a character 
and to an extent that it might be 
inferred that the defendant has sub-
jected itself to the jurisdiction and 
laws of this state. The court noted 
virtually every corporate defendant 
maintains some type of website 
and virtual presence does not indi-
cate a deliberate intention to enter 
the market. Maintenance of the 
website and sending brochures to 
potential customers in Illinois were 
not sufficient contacts for the court 
to exercise jurisdiction over the 
Missouri business. Howard v. Mis-
souri Bone and Joint Center, Inc., 
373 Ill. App. 3d. 738, 869 N.E.2d 
207, 311 Ill. Dec. 533 (5th Dist. 
2007)

Trial Court Properly 
Transferred Suit to County 
Where Accident Occurred Under 
Forum Non Conveniens

Plaintiff filed a wrongful death 
action in Cook County following 
an accident that occurred in Ken-
dall County. The defendant Jewel 
maintained its corporate headquar-
ters in Cook and moved to trans-
fer venue to Kendall based upon 
forum non conveniens. It asserted 
the plaintiff lived in Kendall and 

the defendant driver lived in Will. 
Also emergency personnel and 
witnesses were from Will, Grundy 
and Ogle which was closer to the 
Kendall County Courthouse than 
the Cook County Courthouse. Af-
ter weighing public private factors, 
the trial court transferred the case 
to Kendall County.

The First District affirmed. While 
a plaintiff’s choice of forum is 
substantial in deciding a forum non 
conveniens motion, where plaintiff 
chooses a forum that was not the 
site of the accident nor the county 
where she resided, the choice is not 
entitled to the same weight. After 
reviewing the public interest fac-
tors such as the interest in deciding 
controversies locally, the unfair-
ness of imposing trial expenses on 
the residents of a county with little 
connection with litigation and a 
congestion of court dockets, trans-
fer to Kendall was appropriate. It 
also concluded the private interest 
factors favored transfer because of 
the convenience of the parties, the 
access of evidence and other prac-
tical matters. Smith v. Jewel Food 
Stores, Inc., 374 Ill. App. 3d 31, 
870 N.E.2d 970, 312 Ill. Dec. 526 
(1st Dist. 2007) 

DAMAGES

Wrongful Death Claim Allowed 
Following Voluntary Abortion 
After Accident

Plaintiff sustained a fractured pel-
vis and hip while a passenger in 
an intersection collision. She was 
in her first trimester of pregnancy 
and doctors agreed that the fetus 
was unharmed in the collision. 
However, doctors told her that x-

rays taken in the emergency room 
and during potential surgery could 
cause fetal damage. The alterna-
tive was to wait until the second 
trimester before treating to the 
pelvic fracture. She chose to have 
an abortion following which there 
was successful pelvic surgery. She 
filed a fetal wrongful death claim 
against the other driver, but sum-
mary judgment was entered against 
her. 

The First District reversed. The 
court noted it was dealing with 
an issue of foreseeability as to 
whether someone injuring a preg-
nant woman would foresee that she 
might decide to undergo an abor-
tion to facilitate her own medical 
treatment. The evidence suggested 
the decision to abort was based on 
medical considerations, specifical-
ly the effects on her own long term 
health if she did not terminate the 
pregnancy and undergo immediate 
surgery. Therefore, there was a fact 
question as to whether the decision 
for a voluntary abortion was an 
independent intervening act. Dis-
senting, Justice Cahill believed the 
majority was extending the reach 
of the Wrongful Death Act and had 
public policy implications which 
should be left to the legislature. 
Williams v. Manchester, 372 Ill. 
App. 3d 211, 864 N.E.2d 963, 309 
Ill. Dec. 722 (1st Dist. 2007)

EVIDENCE

Discovery Deposition of 
Deceased Plaintiff Could Not Be 
Introduced into Evidence

Plaintiff’s husband was allegedly 
injured using a chain ratchet sys-
tem delivering autos between 2001 
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and 2003. After suit was filed, he 
gave a deposition. However, he 
died of cancer and his wife was 
substituted as the plaintiff. The de-
fendant moved to bar the use of the 
deceased plaintiff’s discovery de-
position. The trial court granted the 
motion but certified for interlocu-
tory appellate review the question 
of whether a discovery deposition 
of a deceased party can be used as 
evidence at trial.

The Fifth District affirmed, hold-
ing the deposition could not be 
used as evidence. Illinois Supreme 
Court Rule 212(a) provides that a 
deposition can be used as evidence 
if the court finds the deponent was 
neither a controlled expert wit-
ness or a party and that the witness 
is unable to testify. As the Rule 
unambiguously excludes the de-
position of a party, plaintiff could 
not introduce the deposition of her 
deceased husband. Longstreet v. 
Cottrell, Inc., 374 Ill. App. 3d 549, 
871 N.E.2d 72, 312 Ill. Dec. 672 
(5th Dist. 2007)

AUTOMOBILE

Photos Showing Minor Damage 
to Plaintiff’s Vehicle Helps 
Affirm Defense Rear-End 
Verdict

At trial, plaintiff testified that he 
had been stopped in traffic when 
the defendant rear-ended him and 
pushed him into the vehicle in 
front of him. He did not tell the 
investigating officer that he was 
injured and did not request an am-
bulance, but was later driven to 
the hospital by his wife where he 
was diagnosed with a concussion 
and cervical neck sprain. At trial, 

defense counsel presented a series 
of photographs of the car to plain-
tiff which showed minor damage. 
The plaintiff claimed he could not 
remember if they accurately por-
trayed the condition of his car but 
was impeached by a prior state-
ment in his deposition where he 
said they did. The jury returned a 
defense verdict.

The Fifth District affirmed. The 
critical issue in admitting the pho-
tographs was whether a jury could 
properly relate the vehicle damage 
shown in the pictures to the injury 
without the aide of expert testimo-
ny. Under the facts, the court be-
lieved the pictures were relevant to 
prove that it was not a high speed 
impact as testified by the plaintiff. 
Jackson v. Seib, 372 Ill. App. 3d 
1061, 866 N.E.2d 663, 310 Ill. 
Dec. 502 (5th Dist. 2007)

Employer Not Liable Under 
Respondeat Superior When 
Employee Was on a Personal 
Errand

Defendant was driving a pickup 
truck that crossed into the lanes 
of oncoming traffic and struck 
plaintiff’s vehicle. The truck was 
the defendant’s personal vehicle 
which he was required to have as a 
condition of his employment with 
a contractor, as he would use it 
to do errands for work and travel 
between job sites. At the time of 
the collision, the truck displayed a 
magnetic sign for the defendant’s 
employer. However, the collision 
occurred outside of working hours 
when he was traveling for personal 
reasons. The trial court granted the 
employer’s motion to dismiss.

The Second District affirmed. It 
was undisputed the defendant was 
not working when the collision 
occurred, but was on a purely per-
sonal mission unrelated to his em-
ployment. Although the employer 
may have derived some incidental 
benefit from the advertising sign 
on the truck, that would not be suf-
ficient to create liability. Crumpton 
v. Walgreen Co., 375 Ill. App. 3d 
73, 871 N.E.2d 905, 313 Ill. Dec. 
178 (1st Dist. 2007)

IMMUNITIES

Governmental Tort Immunity 
Act Provides Complete 
Immunity for City Employed 
EMTs

Following the death of her 15-
year-old son, plaintiff filed suit 
against the City of Park Ridge al-
leging its municipally employed 
EMTs were guilty of willful and 
wanton misconduct. She contended 
they failed to properly evaluate, 
assess and provide advanced life 
support upon finding him nonre-
sponsive. The City filed a motion 
to dismiss based upon provisions 
of the Governmental Tort Immu-
nity Act which provides that a pub-
lic entity or employee is not liable 
for the failure to make adequate 
physical or mental examination of 
any person or in failing to make 
a diagnosis of a condition. Plain-
tiff asserted that the Emergency 
Medical Services Act should apply 
which protects EMTs from ordi-
nary negligence but not willful or 
wanton misconduct. The trial court 
dismissed the complaint.

The First District affirmed. It noted 
the complaint alleged that the 
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EMTs failed to evaluate or assess 
the decedent which fell within the 
Tort Immunity Act’s protection for 
failure to examine. However, had a 
diagnosis been made, the EMS Act 
may have applied which would not 
protect the paramedics from willful 
and wanton misconduct. The fact 
that the paramedics did not follow 
certain administrative protocols 
did not alter the clear intent of the 
Tort Immunity Act that local public 
entities are not liable for failing to 
adequately examine or diagnose. 
Abruzzo v. City of Park Ridge, 374 
Ill. App. 3d 743, 870 N.E.2d 1012, 
312 Ill. Dec. 568 (1st Dist. 2007)

Tort Immunity Act Protects 
Park District from Retaliatory 
Discharge Claim

A Park District maintenance em-
ployee filed a workers’ compensa-
tion claim against the defendant. 
When he was released to return to 
work, the defendant required him 
to take a drug alcohol test, which 
he refused and was fired. His com-
plaint alleged the firing was in re-
taliation for filing a workers’ com-
pensation claim. The trial court 
dismissed the claim holding the 
Tort Immunity Act granted abso-
lute immunity to the Park District 
for a retaliatory discharge claim. 

The Second District affirmed. It 
determined the Act provided a lo-
cal public entity with complete im-
munity for a retaliatory discharge 
claim. This is because the local 
governmental entity is not liable 
for an injury resulting from an act 
or omission of an employee where 
that employee is not liable. Smith v. 
Waukegan Park Dist., 373 Ill. App. 

3d 626, 869 N.E.2d 1093, 312 Ill. 
Dec. 102 (2d Dist. 2007)

ARCHITECT LIABILITY

Economic Loss Doctrine 
Precluded Claim for Professional 
Negligence Against Architect

Members of an Illinois limited li-
ability company formed to develop 
condominiums and town homes 
brought an action against the ar-
chitectural firm which designed 
the project. The complaint alleged 
the architects failed to competently 
perform their services and that as 
a result plaintiffs lost “millions of 
dollars” due to delays and other 
problems. The trial court granted 
summary judgment holding the 
Economic Loss Doctrine barred 
liability.

The First District affirmed. It noted 
the Illinois Supreme Court refused 
to create an exception to the Eco-
nomic Loss Doctrine for claims 
against architects and engineers. 
The court specifically held a plain-
tiff could not recover economic 
losses against an architect under 
a theory of negligent design. F.H. 
Paschen/S.N. Nielsen, Inc. v. Burn-
ham Station, L.L.C., 372 Ill. App. 
3d 89, 865 N.E.2d 228, 309 Ill. 
Dec. 865 (1st Dist. 2007)

PRODUCT LIABILTY

Strict Liability Not Applicable 
to Installer/Plaintiff’s Experts 
Properly Barred for Failing to 
Test Their Alternative Designs

Plaintiff’s hand was severed at the 
wrist while working with a food 
processing machine. The defendant 

disassembled the machine in Ten-
nessee and reinstalled it in Illinois 
at plaintiff’s employer’s facility. 
The contract required defendant to 
perform “all design, engineering 
and construction services neces-
sary” for relocation and installation 
of the machine. Plaintiff tendered 
a human factors expert and a fo-
rensic engineering expert. Both 
suggested alternative designs that 
would have prevented the injury. 
However, their testimony was 
barred because the alternative de-
signs had not been tested. Lacking 
an expert, the Judge granted sum-
mary judgment on the strict liabil-
ity claim and directed a verdict in 
the defendant’s favor at the conclu-
sion of the plaintiff’s case on the 
negligence theory. 

The Seventh Circuit affirmed. Both 
experts failed to test their alterna-
tive designs and failed to utilize 
any other method of research to 
compensate for their lack of test-
ing. An expert does not assist the 
trier of fact in determining whether 
a product failed if he starts his 
analysis based upon the assump-
tion that the product failed as that 
was the very question he was 
called upon to resolve. The court 
also noted the defendant was not 
involved in placing the product 
into the stream of commerce be-
cause it was merely an installer 
who did not alter the product. 
Strict liability is generally not ap-
plicable to an installer. Winters v. 
Fru-Con Inc., 498 F.3d 734 (7th 
Cir. 2007)
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Implied Warranty of 
Merchantability Not Breached 
When Plaintiff Fails to Establish 
Vehicle Was Defective When It 
Left Manufacturer’s Control

Plaintiff purchased a 2000 Isuzu 
Rodeo and within a few months 
it was back to the dealership on 
multiple occasions for various 
repairs. Over the next three years 
additional repairs were made, and 
shortly thereafter plaintiff attempt-
ed to revoke acceptance of the ve-
hicle, but the defendant dealership 
refused. Plaintiff then filed suit 
alleging breach of an implied war-
ranty of merchantability and the 
Magnuson-Moss Act. The defen-
dant moved for summary judgment 
with a supporting affidavit from its 
employee responsible for technical 
concerns in the Midwest. He in-
spected the vehicle and determined 
many of the problems were caused 
by the plaintiff’s failure to properly 
maintain and service the vehicle. 
The trial court granted summary 
judgment.

The First District affirmed. It 
noted the plaintiff failed to pro-
duce evidence that repairs which 
were made were due to defects 
in materials or workmanship. It 
noted that an implied warranty of 
merchantability applies to the con-
dition of goods at the time of sale 
and is breached only if the defect 
existed when the goods left the 
seller’s control. For the most part, 
the repairs shortly after delivery 
were minor and those defects did 
not render the auto unfit for its 
ordinary purpose. Oggi Trattoria 
and Caffe, Ltd. v. Isuzu Motors 
of America, Inc., 372 Ill. App. 3d 

354, 865 N.E.2d 334, 310 Ill. Dec. 
10 (1st Dist. 2007)

CONSTRUCTION 
ACCIDENTS

Road Construction Contractor’s 
Failure to Open Lane of Traffic 
by 3:00 P.M. as Required by 
IDOT Contract Was Not Cause 
of Accident

The defendant road construction 
contractor was resurfacing I-74 in 
Champaign County. Its contract 
with IDOT required that all lanes 
of traffic should be open by 3:00 
p.m. on Friday before any legal 
holiday. At 3:35 p.m. on the Friday 
before Memorial Day, a multi-ve-
hicle accident occurred. Only one 
of the highway’s right two lanes 
of traffic was open because the 
contractor had to remove debris 
from the highway when a piece 
of equipment unexpectedly broke 
down. The plaintiff claimed that 
the contractual obligation to open 
the highway created a duty that 
would make the contractor liable 
for the accident. The trial court dis-
agreed and entered summary judg-
ment for the contractor. 

The Fourth District affirmed. It 
held there was no proximate cause 
between the failure to open the 
traffic lane and the accident. The 
contractor did nothing more than 
to create condition making the ac-
cident possible, although it was the 
intervening negligence of the truck 
driver that broke the causal con-
nection and was the sole proximate 
cause. The contractual requirement 
to open all lanes of traffic during 
a holiday period related to public 
convenience and traffic flow rather 

than safety. Shank v. H.C. Fields, 
373 Ill. App. 3d 290, 869 N.E.2d 
261, 311 Ill. Dec. 587 (4th Dist. 
2007)

SPORTS AND 
RECREATION

Exculpatory Release Barred 
Claims Against Individual 
Members But Not Formation 
Flight Team’s Independent 
Negligence

The executor of a deceased pilot’s 
estate brought wrongful death and 
survival action against a forma-
tion flight team and its individual 
members following an airplane 
crash during a practice session. 
The decedent had signed a “re-
lease/hold harmless” agreement 
releasing any of the other pilots 
from liability. The individual pilots 
obtained summary judgment and 
the flight team subsequently sought 
summary judgment on the basis 
that its only liability was vicarious. 
The trial judge agreed that since 
the individual flight team members 
could not be liable, there would be 
no vicarious liability. 

The First District affirmed sum-
mary judgment on behalf of the in-
dividual pilots. While exculpatory 
releases are not favored in the law, 
they will be enforced if they con-
tain clear, explicit and unequivocal 
language. However, the court be-
lieved factual questions remained 
as to whether the flight club was 
negligent in failing to develop and 
implement a procedure upon loss 
of visual contact between pilots 
and therefore the complaint alleged 
independent negligence rather than 
merely vicarious liability. Evans v. 
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Lima Lima Flight Team, Inc., 373 
Ill. App. 3d 407, 869 N.E.2d 195, 
311 Ill. Dec. 521 (1st Dist. 2007)

EMPLOYMENT

Workers’ Compensation 
Exclusive Remedy Provision Did 
Not Bar Wrongful Death Claim 
Against Employer Following 
Personal Dispute Between Co-
workers

Plaintiff’s decedent was shot 
to death by a co-worker at the 
defendant’s premises where only 
employees and invited individu-
als were permitted. The defendant 
employer moved to dismiss the 
complaint based upon exclusive 
remedy provision of the Workers’ 
Compensation Act. In response, 
plaintiff filed an affidavit stating 
the relationship between the dece-
dent and his co-worker had been 
deteriorating for some time and 
had nothing to do with their em-
ployment. The trial court dismissed 
the complaint.

The First District reversed. The 
court noted a number of earlier 
decisions where fights between co-
workers were held not to be within 
the scope of employment. The 
court said it could not determine 
as a matter of law that the dispute 
which resulted in decedent’s death 
arose out of and in the course of 
his employment. Martinez v. Gut-
mann Leather, LLC, 372 Ill. App. 
3d 99, 865 N.E.2d 325, 310 Ill. 
Dec. 1 (1st Dist. 2007)

PROXIMATE CAUSE

Suicide Is an Unforeseeable 
Independent Intervening Event 
So Drug Store that Failed to 
Properly Dispense Prescription 
Was Not Liable

Decedent’s mother brought a 
wrongful death action against a 
drug store after her 13-year-old 
daughter committed suicide. The 
daughter had a history of psycho-
sis and was taking prescription 
Risperdal. The complaint alleged 
the defendant failed to properly fill 
the prescription by not providing 
the correct quantity and as a result 
decedent ran out of pills leading 
to her suicide. A plaintiff’s verdict 
was returned for $875,000 but also 
found the mother 25% contributor-
ily negligent. The trial court va-
cated the verdict and entered judg-
ment n.o.v. for the defendant. 

The First District affirmed. The 
general rule is that suicide is a new 
and independent agency breaking 
the chain of causation from the 
negligent act and is not foresee-
able. The decedent’s mental condi-
tion requiring medicine existed 
before any involvement with the 
defendant and therefore the miss-
filling of the prescription did not 
directly cause the suicide. Rather, 
evidence indicated she acted as a 
normal child and consequently the 
court saw no reason to depart from 
the general rule that suicide is an 
unforseeable independent interven-
ing event. Nulle v. Krewer, 374 Ill. 
App. 3d 802, 872 N.E.2d 567, 313 
Ill. Dec. 584 (2d Dist. 2007)

		  We recommend the entire 
opinion be read and counsel 
consulted concerning the ef-
fect these decisions may have 
upon your claims —

        	 Rex K. Linder, Editor
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